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This speech “Advertising’s Most Important Challenge” 
was delivered by Edmund P. Hennelly, attorney of So- 
cony Mobil Oil Company, Inc., before the 40th Spring 
Conference of the Magazine Publishers Association, May 
4, 1959, at The Greenbrier Hotel, White Sulphur Springs, 
West Virginia. 


Advertising’s most important challenge .. . 

What is this most important challenge? Probably you 
think it specifically refers to some proposal, such as the 
Baltimore tax, aimed directly at advertising per se, or 
perhaps to the whole list of eight major threats to adver- 
tising which were so capably presented in the April issue 
of your Action Report. But it isn’t any one of these, or all 
of them, although this does not mean I want to down- 
grade their importance. I characterize these issues as 
specifics; the threat I am going to discuss is all- 
encompassing. Each and every one of you understands 
these specifics, and I am sure you will take appropriate 
action to meet them. I might add that I am confident you 
will be joined in your action later on by other business 
groups which clearly recognize in these specific proposals 
a further encroachment on that segment of the economy 
traditionally reserved for private enterprise. 


Threat Not Easily Recognized 


The threat which presents the challenge, and which I 
wish to discuss with you, is not easy to recognize. That 
is why it is so dangerous. It lies in a host of legislative 
proposals, couched in honey-coated phrases, dropped in 
the hoppers of Congress without great fanfare, and de- 
fended by their backers with innocuous-sounding words 
that have a ring of excerpts from the editorials you 
gentlemen run on Mother’s Day. The challenge to ad- 
vertising lies in whether you, and others concerned with 
advertising, recognize the true nature of these seeds which 
have been planted in the rich loam of Capitol Hill. [f you 
do not, they will germinate, like any other seeds planted 
in the springtime; sprout; grow; and blossom into law 
—as weeds. 

The 86th Congress has now been in session four 
months, and already it is notable for the sheer numbers 
of its bold ventures into new and uncharted areas of our 
nation’s economy. Never has there been a Congress which 
has produced for consideration so many proposals de- 
signed to squeeze so many government “camel’s noses” 
under so many business “tents.” And in particular, this 
Congress has paid attention to that phase of business of 
greatest significance to those with an interest in adver- 
tising — and I mean marketing. Bill after bill proposes 
to administer the most minute phases of the normal daily 


marketing job of business — getting the products of our 
mines, mills and factories through the channels of dis- 
tribution and trade and into the hands of consumers, 
when needed, where needed, at the prices and in the quan- 
tities which meet demand. 


‘Hardy Perennials’ 


Some of the measures introduced to date can be prop- 
erly characterized as “hardy perennials.” These are intro- 
duced year after year, without becoming laws. However, 
they progress each year a little further along the road to 
enactment. Others are new proposals, just starting their 
Washington careers. These gather publicity and support 
through public statements of their sponsors and en- 
dorsers, through hearings and investigations, in com- 
mittee reports, and in speeches in the floor of Congress 
—the kind of propaganda buildup necessary to any bill 
before it is pressed through to adoption. 

Those who would impose restrictions upon the normal 
operation of business have adopted a time-tested tech- 
nique — that of popularizing their cause and engaging in 
a battle of semantics and euphemisms. The proposals for 
governmental intervention and regulation of the private 
economy are introduced in nearly every case under the 
banner of “freedom from oppression” for one group of 
businessmen from another group of businessmen. 

In this session of Congress, the chief symbol of op- 
pression is the small business operator. A variety of 
measures have been advocated for relieving the plights 
of the small businessman. The small businessman is the 
Fair Dulcinea for whose sake a battalion of congressional 
Don Quixotes are ready to tilt with the windmills of “big 
business.” Some small businessmen have been persuaded 
that the more alluring of these bills would serve as pana- 
ceas for their real— or their fancied — troubles. They 
do not seem to realize that in the end these harmless- 
sounding measures would harm, not big business, but 
all business. 


Many Bills Control Many Things 


In the marketing field, there are bills to tell market- 
ing men what kind of products they may, or may not, 
offer for sale in their retail outlets. There are bills de- 
signed to prohibit manufacturers from selling their prod- 
ucts to willing buyers through their own retail outlets. 
There are bills which would compel by law the imposition 
of price differentials in sales to different classes of cus- 
tomers. There are bills which could prevent a company 
from reducing the price of its product to meet the com- 
petitive price of its competitors, even though the company 


were faced with the loss of a customer. There are bills to 
encourage lawsuits over anti-trust matters by forcing the 
defendant to pay for such suits; bills to make price dis- 
crimination disputes subject to civil suits for treble 
damages; bills to prohibit manufacturers of motor ve- 
hicles from financing the sales of their products, and a 
host of others. 

Some of these bills are so simple and seemingly harm- 
less in appearance that they frighten no one. Others mani- 
fest themselves in highly complex legal technicalities 
which the majority of businessmen fail to translate into 
terms of eventual effect upon their own business and the 
free enterprise system. 


No Business Stands Alone 


Looking over the wild array of proposals by this 
member of the House, or that member of the Senate, one 
can ascribe to these Congressmen and Senators a lack of 
understanding of the business function. They must not 
comprehend the nature of work which every day crosses 
the desks of corporate executives the country over. There 
is a lack of understanding, surely; why else would these 
Congressmen lend their names to the kind of legislative 
proposals we are faced with today? But, secondly, there 
is a much greater lack of understanding — and that is 
the lack of understanding on the part of the business 
community with respect to these measures. No longer can 
any one particular group of businessmen disassociate 
themselves from the problems facing other businessmen. 
The responsibility of recognizing and identifying an 
attempt to whittle away at free enterprise through a leg- 
islative proposal, whether or not the specific legislation 
is directed at your own operations or at another’s, must 
be shouldered by all businessmen if we are to withstand 
the continual attack being made upon business today. 

Standing alone, any one law setting trammels on our 
free economy might not be too hard to live with, but the 
cumulative effect can only be the complete deterioration 
of the very principles upon which business is founded in 
this country. It is here that the businessman must make 
a vital decision: — Which of these proposals is likely to 
gather support; which ones require his immediate time 
and attention. If he guesses wrong and ignores the wrong 
proposal, he might well find that he and his entire indus- 
try will be faced with a new legal trap and pitfall in the 
already cluttered obstacle course he must negotiate to- 
day. This, then, is the challenge. 


Worst Mistake 


The worst mistake a businessman can make is to 
assume that any given one of these proposals cannot 
possibly become a law. The Automobile Dealer Franchise 
Act (Public Law 1026) is a perfect example of what can 
happen when the business community adopts an apathetic 
attitude towards someone else’s problem. Before the ink 
was dry on that Public Law, a bill was introduced in 
Congress designed to accomplish the very same thing 
with respect to another industry — which happened to 
be the industry my company is in, oil. The oil proposal 
goes substantially further than did the Automobile Dealer 
Franchise Act. Just recently, the introducer of that pro- 
posal has announced that he intends to introduce a simi- 
lar measure aimed at all industries — including maga- 
zine publishing! 


The probability of the passage of that proposal in this 
Congress is good. The reason why its chances are good is 
that when its principle was first suggested, no one con- 
cerned himself with it except those directly involved. I 
would venture to say that had other segments of industry 
been alert to the original Auto Dealer Day-in-Court pro- 
posal and related its impact on their own business opera- 
tions, the bill would not have become law, and industry 
today would not be fighting an uphill battle on this par- 
ticular measure. 


Parallel in Publishing Industry 


There is a similar parallel which applies to the publish-— 
ing industry. You gentlemen are now very properly con- 


cerned about the recent Supreme Court decision in U.S. 
vs. Camarrano, which, I might add_parenthetically, 
should be of equal concern to all of industry. There is no 
question that the Treasury Department is seriously con- 
sidering implementing its proposed Internal Revenue 


| 
| 


Regulation 1.162-15 (c) to conform with the Supreme 
Court decision in that case, as well as Strauss vs. Com- | 


missioner. The results of such a regulation to you as 
publishers and to business as advertisers are self-evident. 
But how many of you were more than dimly aware, when 
they took place several years ago, of the events which 


provided the stimulus that started the Treasury Depart- | 


ment on this dangerous course? 
On June 7, 1955, a bill was introduced in the Senate, 
S.2308, which was designed to amend the Lobbying Act. 


This measure was introduced by Sen. John Kennedy > 


of Massachusetts. It was introduced, I might add, before 
the unfortunate disclosures relating to the Natural Gas 
Bill. 

These disclosures and the Kennedy bill led directly, in 


November of that year, to the formation of the now | 


famous McClellan Lobbying Committee, and its public 
hearings on lobbying and campaign contributions, 

The oil industry bore the brunt of this investigation, 
but all other industries should have been equally con- 
cerned. In fact, the chairman of that special committee, 
John McClellan, made many speeches on the floor of 
the Senate, requesting all interested parties to come for- 
ward and assist the committee in the drafting of new 
legislation. Unfortunately, few people heeded this request. 


One-Sided Report 


Because so few businessmen presented their views to 
this committee, its report was unavoidably one-sided. In 
particular, in the legislation which the committee intro- 
duced, there was contained a very dangerous proposal. 


It would have put shackles not only on advertising, but 


on the freedom of an individual businessman to commun- 
icate his ideas. This section of the bill (306e, $2191- 


85th) put strict limitations on any program of communi- 


cations — and I quote —‘‘addressed to the public, a sub- | 


stantial portion of which is intended, designed, or cal- 


culated to influence legislation.” If you even implicitly | 


—not explicitly — supported or opposed some policy, 
you would have had to turn all your accounts over to the 
government for scrutiny. Luckily, this bill did not pass, 
but the form which the proposed legislation took can 
never be expunged from the record. 


The committee took other actions, too. At the behest | 
of the committee chairman, the Bureau of Internal Rev- 


enue instructed its field officers to disallow as business 
expenses all contributions made to the Natural Gas and 
Oil Resources Committee and the General Gas Commit- 
tee. Those contributions went mainly for advertising. 

It is also worthy of note that the committee directed 
special attention by the Bureau of Internal Revenue to a 
variety of newspaper and magazine advertisements which 
do not specifically support or oppose legislation but 
which tend to accomplish the same result indirectly by 
subtle means. The committee implied strongly that the 
cost of such activities should not be treated as business 
expenses. And today, as a result, we are fighting an up- 
hill battle on proposed Internal Revenue Regulation 1.- 
162-15 (c), just as we are fighting an uphill battle with 
regard to the principle of dealer franchise acts. Perhaps 
- our concern would not be as great today, if everyone had 
been as familiar with these factors at the time they oc- 
curred. 


Importance of Fair Labor Standards Act 


Now let us examine how else this most important 
challenge manifests itself in a field which, on its face, 
is wholly unrelated to advertising. 

I wonder how many of you are familiar with the at- 
tempts to amend the Fair Labor Standards Act. Possibly, 
some of you have kept up with developments, in an aca- 
demic fashion. Or, perhaps some of you gave this act 
fleeting attention as another step in raising the wage 
standards of America’s labor force. Then you dismissed 
it from your mind, because you all know that you pay 
above the minimum wage to your employees. But how 
many of you have taken the time to examine S. 1046, 
which purports, among other things, to amend Section 
13 of that Act? In so doing, it eliminates the so-called 
“twelve-man forestry exemption.” You might well ask — 
so what? The answer that I received from one paper 
company, which sells to many of you here in this room, 
is that it would increase their cost of doing business from 
15 to 20 million dollars annually. Gentlemen, you know 
as well as I how that cost would be met. It would be 
passed on to the purchasers of paper! So, although this 
proposal is not aimed specifically at the publishing in- 
dustry, it would have a very important effect on your 
business. 


‘Equality of Opportunity’ Bill 


Earlier, I referred to the many marketing bills that 
businessmen are being harassed with. I now want to dis- 
cuss just one of those measures in terms of its effects on 
advertising. The petroleum industry has been fighting a 
battle for the past five years, against a measure known 
euphemistically as the “Good Faith” bill or the “Equality 
of Opportunity” bill. Its major proponents are Sen. Estes 
Kefauver in the Senate and Congressman Wright Patman 
in the House. It is designed to overturn a Supreme Court 
decision interpreting a section of the Robinson-Patman 
Act. Should this bill pass the Congress, it would actually 
prohibit a manufacturer from lowering his price in good 
faith to meet an equally low price offered by a competi- 
tor, unless he lowered his price to all his retail distribu- 
tors. The practical effect of such a measure would be 
that many manufacturers would abandon entire markets 
where they found it was uneconomical to meet predatory 
price cutters at a local level. It would result in a stagna- 


tion of pricing and of the normal forces of competition. 
How would this affect you? First, sales of all national 
businesses would be depressed and businessmen would be 
under pressure to reduce costs — including advertising, 
Second, manufacturers who had pulled out of large 
markets would be reluctant to pay for advertising, a share 
of which was promoting their goods in markets where 
they did not distribute. The net result: national adver- 
tising would tend to suffer. 


More Harmless-Sounding Legislation 


Another example is the introduction of Sen. 
O’Mahoney’s S. 215, which is entitled: “A bill to sup- 
plement the antitrust laws of the United States by requir- 
ing that corporations, in industries so heavily concen- 
trated that monopoly or the threat of monopoly is present, 
file advance notice and make public justification before 
effectuating price increases.” The preamble of this same 
proposal makes the following praiseworthy statement: 
“That the Congress recognizes that (1) inflation is under- 
mining the purchasing power of the Nation”— the per- 
fect example of favoring motherhood and opposing sin. 
Who can oppose strengthening our antitrust laws? Who 
can argue with curbing inflation? 

However, the enactment of such a principle into law 
would be a form of price control by price surveillance. 
The costs, the mark-ups and the profits of all businesses 
connected with the product would be under scrutiny in 
the public hearings. Public disclosure of such informa- 
tion would inevitably invite distortion of the facts re- 
vealed. This is the same type of distortion that the adver- 
tising industry has felt from the unjustified attack made 
on it in the Senate’s investigation of Administered Prices. 


Cumulative Effect 


What costs would a large manufacturer cut first, if he 
was caught by this proposal and was reluctant to face 
the inquisition of a public hearing? He would know that 
the first effect of this bill would be to destroy small busi- 
nesses that could not afford to wait thirty days before in- 
creasing their prices. Would not he be likely to feel that 
there was no necessity to engage in advertising cam- 
paigns? 

And what about the manufacturers who were forced 
out of the market place? They would no longer be po- 
tential customers for advertising. Does not advertising 
flourish in a dynamic, upward-moving economy? And 
finally, would not a potential advertiser consider very 
carefully the cost of a nationwide advertising campaign, 
if he knew that the purchasing power of the public was 
seriously depressed? Possibly, then, this is the type of 
measure with which all of industry should concern it- 
self. I believe it is. I hope you do, too. 

All these measures which I have been discussing add 
up to a cumulative effect: weakening this country’s fa- 
bric of individual liberty. Each little snip at the warp or 
the woof cuts away at the strength of freedom. 


Built-in Advantage 


I would like to remind you gentlemen that you have a 
built-in advantage over other businessmen in respect to 
bills attacking your freedom of enterprise. First, you 


represent the power of the press. Most politicians, before 
they would lay their little finger on a magazine or a news- 
paper, would empty a double-barreled shotgun at Santa 
Claus. Second, even when you are under direct attack, 
you have a magnificent bulwark standing in your defense 
—the First Amendment to the Constitution. 

The challenge to your position is this: Every bill in 
Congress which affects the freedom from unreasonable 
restraint of responsible business affects your freedom — 
even if the bill has no remote connection with freedom 
of the press. Economic freedom and political freedom are 
inseparable. 


Columbia, Missouri 
August, 1959 


